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UNI TED STATES OF AMERI CA

NATI ONAL TRANSPORTATI ON SAFETY BQARD
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Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 11th day of August, 1992

THOVAS C. Rl CHARDS,

Adm ni strator,

Federal Avi ation Adm nistration,
Conpl ai nant

Docket SE-10436

JAMES G COUCH

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Respondent has appealed fromthe oral initial decision
Adm ni strative Law Judge Jerrell R Davis issued in this
proceedi ng on April 4, 1990, at the conclusion of a two-day
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evidentiary hearing.” By that decision the |law judge affirnmed in

part an order of the Adm nistrator suspending respondent's

'An excerpt fromthe hearing transcript containing the
initial decision is attached.
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airline transport pilot (ATP) certificate for 45 days® on
al l egations involving two distinct incidents, one occurring on

March 11, 1988 (Count |)° and the other on August 12, 1988 (Count
11).

The Adm nistrator's order, which was filed as the conpl ai nt

4

inthis matter,” alleges with regard to Count Il in pertinent

part as foll ows:

6. On August 12, 1988, you acted as pilot-in-comand of
Cvil Aircraft N2229X, a Piper Mdel PA-28-181 aircraft, the
property of another, on a flight which departed Runway 31 at
Gnhoss Field, Novato, California at approximately 1030 | ocal
tine.

7. Imediately after takeoff, you executed a 90° banked
turn to the crosswnd leg while at a location in the
vicinity of the departure end of Runway 31.

8. Said aerobatic nmaneuver was perforned at an altitude of

*The | aw j udge nodified the sanction ordered by the
Adm ni strator from 150 days to 45 days; 15 days for Count |, and
30 days for Count Il. The Adm nistrator has noved to w thdraw
his appeal of the law judge's initial decision. That notion is
gr ant ed.

‘Count | concerns a gear-up |landing and the operation of an

aircraft without a flight manual onboard, in violation of 88

91. 31(b) and 91.9 of the Federal Aviation Regulations (FAR), 14
C.F.R part 91. On June 25, 1990, respondent filed an appeal
brief with regard to Count Il. That appeal brief was tinely
filed, in accordance with a previously granted extension of tine.
On July 6, 1990, respondent filed a notion for leave to file an
anendnent to the appeal brief with regard to Count |, but offered
no explanation for his untineliness. The Adm ni strator opposes
the notion. Section 821.48(a) of the Board's Rules of Practice
requi re that an appeal nust be perfected by the filing of an
appeal brief within 50 days after an oral initial decision has
been rendered. As respondent's failure to file a tinely appeal
brief with regard to Count | is not excusable for good cause
shown, his notion is denied. The remainder of this decision wll
address only Count |1

‘As amended at the hearing.
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approxi mately 50 feet above the surface.

9. Shortly thereafter, you executed a simlar 90° banked
turn to the dowmmw nd leg while at a |ocation approximately a
mle fromthe departure end of the runway.

10. Said second 90° banked turn was perfornmed at an
altitude of approximtely 100 feet above the surface.

11. Said 90° banked turns described in paragraphs 7 and 9

above constituted aerobatic maneuvers.

As a result, the Adm nistrator alleged that respondent had
vi ol ated FAR sections 91.71(d) and 91.9.°

Respondent raises two issues in this appeal. First, he
contends that the finding of a violation of section 91.71(d)
shoul d be set aside as the regulation fails to contain a
definition of what constitutes "normal flight," and therefore his
operation cannot be neasured by any identifiable standard.
Second, respondent asserts that the Admnistrator failed to

sustain his burden of proof because the conflict in the

°FAR 88 91.71(d) and 91.9 provided at the time of the
i ncident as foll ows:

"§ 91.71 Acrobatic flight.

No person may operate an aircraft in acrobatic flight-

(d) Below an altitude of 1,500 feet above the surface....

For the purposes of this section, acrobatic flight neans an
i ntentional maneuver involving an abrupt change in an aircraft's
attitude, or abnormal accel eration, not necessary for nornal
flight.

8 91.9 Careless or reckless operation.

No person may operate an aircraft in a careless or reckless
manner so as to endanger the life or property of another.™
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eyew tnesses' testinony nmakes their testinony unreliable. The
Adm nistrator has filed a brief in reply, urging the Board to
affirmthe initial decisioninits entirety.

Upon consi deration of the briefs of the parties, and of the
entire record, the Board has determned that safety in air
commerce or air transportation and the public interest require
affirmation of the Adm nistrator's order, as nodified by the | aw
judge. For the reasons that follow, we will deny respondent's
appeal .

The Adm nistrator presented the testinony of four percipient
Wi tnesses to the all eged acrobatic nmaneuvers, as well as the
testinmony of the investigating inspector. Each of the four
eyewi t nesses observed respondent's takeoff froma different
vantage point on the airfield. Al of themare pilots, with
varying levels of flying experience. They all considered
respondent’'s takeoff "unusual."

The first witness, a private pilot enployed by the fixed-
based operator at Ghoss Field, was standing in the airport
manager's office at the tinme of the takeoff.® He saw the
aircraft rotate sonewhere before mdfield. As respondent's

aircraft was about 200 feet fromthe end of the runway it rolled

into al nobst a 90° bank, held it for a few seconds and then roll ed

°The airport manager's office is on the second floor of a
bui | di ng overl ooki ng Runway 31, nearly 1,000 feet fromthe
departure end.
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back to a 45° bank.” Respondent then turned crossw nd and began
to clinb.

The airport manager was seated in his office at the tinme of
the takeoff. This eyewtness holds an airline transport pil ot
certificate and has approxi mately 6500 hours of flying
experience. He described a nornmal departure and a normal |ift-
off, but testified that at approxinmately 50 feet the aircraft
| evel ed off and appeared to accelerate. According to him when

respondent's aircraft passed the departure end of the runway, it
appeared to roll into a 90° bank turn. Wen the aircraft banked,

the wi ngs seened to be vertical rather than horizontal

A private pilot was at the run-up pad, about to take an
instrunment |lesson froma flight instructor. She testified that
respondent accelerated, rotated, pulled off the runway
mai ntaining a very low altitude of about 50 feet, and then did a
"dramatic" right bank and clinbed i nmediately to the downw nd
|l eg. She defines "dramatic" as 70° to 85° and said that from
her perspective the aircraft w ngs seened to al nost point
strai ght down.

The flight instructor present at the run-up pad is an ATP
with over 2800 hours of flying experience, including 400 hours in
this type aircraft and 30 hours in the aircraft respondent was

operating at the tinme of the incident. According to him

‘According to his witten statenent, the aircraft was at an
altitude of no nore than 50 feet above ground | evel.
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respondent was at 20-30 feet above ground |evel, and after
levelling off at that altitude, which is not normal in his
opi ni on, respondent banked at an angle of 70° to 75° for 10 to 12

seconds.® He could see the upper surface of both wings clearly.
In his opinion, the maneuver was acrobati c.
According to the FAA inspector who investigated this

incident, normal flight is straight and | evel, and not in excess
of 60°. Nor were respondent's low altitude and excessive speed’

normal for Gross Field takeoffs. Respondent's maneuver, as
descri bed by the eyew tnesses, was definitely acrobatic in his
opinion. It was also unnecessary and risky, he testified.

Respondent deni es operating the aircraft in acrobatic
flight. He clains that the airport manager, w th whom he has an
antagoni stic relationship, persuaded the other witnesses to
fabricate their testinony.

The law judge in his initial decision rejected respondent's
denial, describing it as not convincing. Wile recognizing the
i nconsi stencies in the eyew tnesses' various descriptions, he

concl uded that there was sufficient evidence to support a finding

t hat respondent had nade at |east one 90° turn to the right at an

*The | aw judge did not sustain the Administrator's
al l egation that respondent performed a second aerobatic maneuver
on the downw nd, because the airport manager and the flight
instructor testified that they did not see the second 90° bank
to the downw nd | eg which was descri bed by the other w tnesses.

*According to the flight instructor, the excessive speed was
necessary in order to execute the maneuver in that type aircraft.
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angl e of bank ranging from70° to 75°, and that this nmaneuver was
acrobati c.

FAR section 91.71(d) defines acrobatic flight as
"...an intentional maneuver involving an abrupt change in an
aircraft's attitude, an abnormal attitude, or abnornal
accel eration, not necessary for normal flight." Respondent
contends on appeal that the law judge erred in sustaining a
violation of this section because the regulation fails to define
that which is "normal flight." The Administrator in his reply
bri ef concedes that the regul ati on does not define acrobatic
flight in terms of specific degrees of pitch or banking, but
asserts that such specificity is unnecessary and woul d be
undesi rabl e, given the wide variation in aircraft and their

design capabilities. In Admnistrator v. WIlison, 2 NISB 1131

(1974), the Board reached a simlar conclusion, finding that the
regul ati on was not unreasonably vague or uncertain, though noting
that the Board's traditional position has been that we | ack
jurisdiction to rule on the constitutional validity of

regul ations. See also Admnistrator v. Nazinmek, NTSB Order No.

EA-2672 at 9, ftn. 11 (1988), appeal dism ssed, No. 88-1922 (7th

Gr. 1989).

I n any event, even respondent testified that he would
consi der an angle of bank in excess of 60° an abnormal or

acrobatic maneuver, and therefore even using his own definition
hi s maneuver was abnormal, given the scenario described by the

Adm ni strator's wtnesses. Since the |aw judge found that their
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testinmony did, as a matter of credibility, establish that

respondent nmade at | east one 90° turn to the right at an angl e of

bank ranging from 70° to 75°, and respondent offers us no

0

persuasi ve reason to disturb that finding,™ we concur in the | aw
judge's conclusion that respondent operated the aircraft in

acrobatic flight. The initial decision is therefore, affirned.

ACCORDI NG&Y, I T I'S ORDERED THAT:
1. Respondent's appeal is denied;
2. The Administrator's order, as nodified by the initial
decision, and the initial decision are affirmed; and
3. The 45-day suspension of respondent's airline transport pilot

certificate shall begin 30 days after service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chairman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

"“The inconsi stenci es anong each eyew tness' account |ends
credibility to their testinony, in our view, rather than being
i ndi cative of fabrication, as respondent suggests.

“For purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 861.19(f).



